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1.
ISSUE
[1] Seggie claims that Roofdog Games Inc. (Roofdog) and its directing mind, Germain, are infringing his copyright. He alleges that he and Germain developed the video game Extreme Road Trip (ERT) jointly, and consequently, he claims 50% of the profits generated by the game. 

[2] Since Extreme Road Trip 2 (ERT2) was inspired by ERT, he claims half the profits generated by that game as well. In addition, he claims $100,000 in additional damages, which represents the value of the user base created as a result of ERT’s success. Finally, he seeks an order requiring them to cease infringing his copyright.

[3] Roofdog and Germain dispute that ERT is a work of joint authorship within the meaning of the Copyright Act.
 They assert that at the most, Seggie has copyright in his drawings. Furthermore, they claim that since Seggie assigned his rights to Roofdog or, alternatively, granted a licence to use, he is not entitled to any compensation. 

[4] In addition, Roofdog and Germain contest all claims regarding ERT2, a video game on which Seggie never worked and that does not contain any of his drawings. They also claim damages for defamation and the reimbursement of their extrajudicial professional fees for abuse of process.

2.
FACTUAL EVIDENCE
2.1
the genesis of roofdog

[5] After obtaining a Master’s degree in computer science and working for Amazon for a few months, Germain was hired by A2M as a programmer in the field of hand-held games. There he met Seggie, an artist, with whom he worked for some time. 

[6] Then Seggie left for Ubisoft, which he also left shortly after.

[7] In 2009, Germain began working for Gamerizon.

[8] In June 2010, he was preparing to leave his employer to start his own company. His plan was not to have partners but to hire employees, once the time was right.
 He ended up postponing his plan following a change in management at Gamerizon. 

[9] He convinced his employer to hire his friends, Salhi, a level designer, and Seggie, who was out of work at the time, as an illustrator. Together they developed a game unrelated to ERT: Germain was responsible for development, Salhi was the level designer, and Seggie was the illustrator.

[10] In January 2011, Germain again decided to start his own company. He gave his employer two months’ notice of his departure.

[11] He entered into discussions with a potential investor. In early March, the day before a meeting with this investor, Germain went out to a restaurant with Seggie, Salhi, and a mutual friend, Butler, to celebrate his departure. They discussed his plan and the steps he had taken to find investors, in general terms. 

[12] Seggie claims that he came up with the concept for ERT during this lunch. From the evidence, the Court finds instead that several game ideas were going around, that the concept of moving a person or object along a route is far from unique to ERT, and that the car game was discussed only briefly, among other options.

[13] Germain sounded out his friends’ interest in working with him. In his proceedings, Seggie claims that they came to an agreement that the four friends would share the profits. At the hearing, however, Seggie was finally forced to admit that they never reached any verbal or written contractual agreement, neither on that day nor subsequently.

[14] Not only was there no profit-sharing agreement, but also, the evidence shows that at that time, Seggie was seeking a salary, not a share of profits or participation in the company.
 

[15] In any event, the investment did not come through. Germain therefore decided to finance his new company, Roofdog, himself with his savings, a home equity line of credit, and by working for a certain period without paying himself a salary.

[16] On March 19, 2011, the day after his departure from Gamerizon, Germain began working on a plan for his game. He had several ideas and had not yet decided which one he would choose to develop. He informed his friends, Salhi and Seggie, that he was working on the incorporation, accounting, business plan, purchasing materials, etc. He wrote in the first person singular: “… I’m not yet set on a game (maybe the road trip one) but I’ll let you know when I get somewhere …”. In the emails exchanged, Seggie never mentioned a joint project. He congratulated Germain: “… Enjoy day 1 of your new Venture …”.

[17] In the first version of his motion, Seggie claimed to have started working on the ERT game in mid-February of 2011. That statement is erroneous. There was no game started yet at that time. In fact, Seggie amended his proceedings subsequently to correct this statement.

2.2
the design of the first game 

[18] Drawing inspiration from other existing games,
 Germain decided to develop a car racing and acrobatics game, and sent a first version of the game to his friends on March 24, 2011.
  

[19] On his own initiative, Seggie told his friend that he would work on a logo for the company and that he would also start drawing a car.
 Germain explained his game concept to him.
 

[20] Seggie did not mention wanting to be paid. Germain had the impression that he was providing his services for free because they were friends, and furthermore, Seggie was still working at Gamerizon. In fact, a few days after Seggie sent him a logo design for Roofdog, Germain provided negative feedback and stated:
 

… Anyway, this makes me uncomfortable because I know you’ve worked on it and I’m not paying you for it, so I’m not really in a position to ask you to do stuff …

[21] Seggie obtained a better paying job at Playfish Ltd.
 He continued to help Germain by sending him an initial car drawing. Germain did not hide the fact that he would have liked to hire Seggie but was unable to pay him at that time, and so he wrote the following to Seggie:

… It’s nice for you [referring to the new job that Seggie found], I could never have gotten anywhere near what they [Playfish]’re offering you … 

and Seggie responded: 

… I know, now that I have a job I don’t mind working f[o]r you probono. 

[22] At the hearing, Seggie claimed that what this exchange meant was that he was willing to work without pay at the time, but that did not mean that he was waiving his rights to an eventual share of the profits. After having heard the evidence, the Court is convinced that this statement is false. Seggie did not ask for compensation at that time because he did not anticipate just how successful the game would be. In addition, Seggie did not inform Germain that he wished to share the profits, and it cannot be inferred from the words “I don’t mind working for you probono” that Seggie expected to eventually get paid.

[23] Between March 27 and April 8, 2011, Seggie sent four other car drawings, a background, and some accessories. It takes him about one day, or a bit longer, to draw a car, depending on its complexity.
 

[24] During this time, the parties exchanged many emails and text messages: Seggie proposed some ideas, but it was always Germain who decided whether or not to integrate them into his game.
 Seggie never insisted that his ideas be retained, as, for example, the coauthor of a game might have done.

[25] On April 8, 2011, Germain again expressed regret that he could not hire Seggie and asked him if he knew an illustrator with less experience (insinuating an illustrator that would charge less than Seggie):
 

I’m aware of the amazing offer you’re getting at Playfish, and I can’t get anywhere near that for now. But I still hope we’ll be able to work together again eventually.

Also, if you know of any artists who have potential but are more junior than you it would be nice if you could introduce them to me. As you said, I don’t want to ship a game with programmer art in it :).

[26] Germain asked Seggie to spend three days with him and offered him a tablet computer in exchange. Seggie refused the tablet and any other remuneration:
 

… [K]eep your iPad ….

I can come help you out Monday-Wednesday. I’m sure I can finish up whatever art is needed. I want you to have the best looking launch game possible for your Roofdog. I’m cool with probono for now… .
[Emphasis added.]
[27] Finally, Seggie came to work for only one day.

[28] On April 10, 2011, Seggie sent the last of six vehicles. Seggie’s artistic contribution was thus limited to six vehicle drawings, a background, and some accessories (trees, rocks, a gas can …).

[29] Seggie wanted to know the title of the game so he could prepare a title page. Germain had already referred to a “road trip game” in an email from March 2011.
 Seggie therefore suggested the name Extreme Road Trip, which Germain retained.
 

[30] Later, once Germain finished the game, Seggie, like many other of Germain’s friends and family members, tested the game before its launch.

[31] Germain finished the programming work and all the other steps required to launch the game: an agreement with a musician popular with video game fans to compose the music,
 the design of a tutorial, menus, and icons by a collaborator, a monetization solution, agreements to launch the game in the App Store and on other platforms,
 etc. He used Twitter and Facebook to increase the game’s visibility.

[32] Germain invested $20,000 and devoted over 1,200 hours, without pay, on a full-time basis between March and August of 2011 to making, marketing, and launching the game. He also assumed all the risk.

[33] Roofdog published version 1.0 of ERT on the App Store on August 3, 2011. 

[34] A few times over the following days, Germain repeated to Seggie that he wished he could hire him. Seggie did not want a job, did not ask for remuneration, did not mention copyright, and did not ask to share in the profits.

[35] Within fifteen days, the game reached first place in the App Store rankings, first in England, then in the United States and several other countries. The game was also put on the web, Amazon, IOS, Facebook and Google Play.

2.3
the request for compensation

[36] On August 17 and 18, 2011, Seggie wrote “… we will be millionaires …”. Germain, excited by the game’s results, did not notice the use of the pronoun “we”. In fact, a little while later, Seggie added: “… How does it feel that you’re about to be the CEO and owner of a multimillion dollar game company?”.

[37] The day after the game took first place in the United States rankings, Seggie asserted his wish to be compensated for his work for the first time. The parties exchanged several text messages:
 

	Seggie:
	I was just wondering too. I know roofdog is your company and your baby… And I know you will be lawyering up soon … But I wanted some kind of clarity as to what you see my contribution was and what you want it to be in the future. We never discussed anything … I know too your lawyer will want to know these things too. It also will help me indexing what path I choose to go down … Trust me I know you had to do way more things to get roofdog up and you were the one who took the risk … I just wanted to know where I fit in and what you want from me.

	Germain:
	I would have loved for you to join me so we can make games together … I never thought much further than that

I spent about 130 days on the game and 20K$

And foregone a salary of about 40K for the same period

	Seggie:
	Trust me I know you had to spend money and time

	Germain:
	So I’m not even “in the money” yet

How much time did you spend on the game?

	Seggie:
	I understand and I’m in no rush … So I get that you just look a[t] me as a contracted artist you hired. If that’s how it is … You can hire any artist then … You don’t [need] me …There are lots of artists to choose. It’s ok I just needed to know. It’s clear you view it as a 1 man show.

	Germain:
	… dude take it easy

I was about to offer you a percentage of the company based on your work

	Seggie:
	No I’m fine text messages are hard to read

I wasn’t starting a riff raff

It’s like how everything starts …We just worked. And no matter what how things play out … I’ll be fine.

We both chose different career paths … And I give you full credit for your choice. I … was just inquiring that’s All …

…

Either way Guillaume we[‘]re cool and always will be

…

	Germain:
	…

Just want to know: do you want to join the company, or do you want your hours paid, or what?

I’m really stressing out over you being unhappy

Anyway, I’ll assume you’re sticking to your decision. You have an awesome job so I understand.

	Seggie:
	Hours paid lol … Wow! Goodluck man …

…

	Germain:
	…

So, you’re sticking with your original pro bono offer?

	Seggie:
	If it took you 130 days to program that you’re losing your touch… I want nothing … I’m fine …


[Emphasis added.]
[38] At the same time, they also exchanged emails. Germain made Seggie an offer to join the company with a base salary of $60,000 and 5% of the shares. He sincerely hoped that his friend would join him and that they could develop new games. Seggie chose not to leave Playfish, adding that he was hoping to receive 25% of the profits, while acknowledging that they had not discussed this earlier:

… I initially thought we were going to share the profits and a percentage would be worked out. I was thinking 25% of the profits on this game … I guess that was crazy to think of me seeing from your offer. I must say I’m a bit surprised. …

I feared that it would be complicated we were careless to not discuss this before we started. I just operated out of good faith because I believed in what we could do, and you’re a friend.

You always will be a friend, even if in the end I walk away with zero. I’m zen, and always will move on head up high proud. …

[Emphasis added.]
[39] Germain responded that Seggie should have advised him much earlier if he expected 25% of the profits, which he would have refused in any event. He reiterated that he tried on several occasions to pay him, but Seggie always refused. He also tried to convince him, but to no avail, that 5% of the shares of Roofdog was worth more than 25% of the profits of ERT.

[40] Communication between the parties ceased around August 23, 2011.

[41] It was only later, when he consulted a lawyer, that Germain heard about the Copyright Act for the first time. Upon learning that Seggie had copyright in his drawings, and on his lawyer’s recommendation, he asked Seggie for as assignment of his rights. Seggie refused.

[42] On February 17, 2012, in a final attempt to avoid litigation and save their friendship, Germain offered him $10,000.
 Seggie did not respond and instituted his action shortly thereafter.

2.4
the game’s subsequent developments
[43] Roofdog carried on its business and wished to continue developing the game after launching the original version. Renewing content is necessary to keep players interested.

[44] Since he and Seggie had ceased all communications, Germain hired Denes, another illustrator. 

[45] Denes redesigned the six existing vehicles (jeep, Mini Cooper, etc.). They wanted to keep these vehicles because some players had already purchased them; however, the new illustrator had a different style. Obviously, there was some resemblance: a Mini Cooper remains a Mini Cooper and a jeep remains a jeep.
 But the shading in the colours was removed, the details were modified, and the cars were more stylized. Denes did not have access to Seggie’s files. He prepared his own drawings based on the game online.

[46] In addition to the six redesigned original vehicles, Roofdog added three new cars, four backgrounds, new acrobatics, special features, and various new possibilities. Denes was paid $1,385 for his services.

[47] On October 11, 2011, Roofdog put version 1.3 of the game online:
 it now included nine cars, four distinct environments, and new gadgets and menus inserted on a new platform. The credits attribute the art to Denes, while adding special thanks to Seggie. 

[48] Seggie reacted very negatively on Facebook. His comments were disrespectful and malicious.

[49] On March 28, 2012, more than seven months after the breakdown of the parties’ relationship and Seggie’s messages stating that he did not want compensation for his work, Germain received a demand letter.

[50] Roofdog continued to develop all aspects of ERT in the subsequent versions,
 including by obtaining drawings for other cars, motorcycles, environments, and accessories. It paid an additional $1,175 to Denes.

[51] On November 9, 2012, Roofdog launched version 1.16. This version is still online.
 It includes twenty-seven types of vehicles (ten of which have passengers) and six environments containing dynamic elements.

[52] It was not until January 2013, thirteen months after his drawings were removed, that Seggie decided to institute proceedings. Although when the game reached number one in the rankings he was claiming 25% of the profits, he now claims to be entitled to 50%.

2.5
ERT2

[53] At the same time as the various versions of ERT, Roofdog developed ERT2. 

[54] Seggie did not participate in the design or creation of this game in any way. 

[55] This game, although it remains a game involving cars that move through certain scenes, differs significantly from ERT. Roofdog paid another illustrator $5,440.
 Neither Seggie’s original cars nor Denes’ modified versions are in this game. Players can now acquire almost one hundred vehicles,
 some of which include articulated characters. In addition, the features of the game are different, as is the monetization system, and it is now possible to play with others.

3.
work of joint authorship
[56] First, Seggie claims that the ERT video game is a work of joint authorship.

[57] Both parties are correctly of the view that the video game is protected by copyright and that the definitions of “compilation”, “literary work”, “cinematographic work”, and “musical work” set out in section 2 of the Copyright Act must be given a liberal interpretation.
 In fact, the Act provides that the expression “every original literary, dramatic, musical and artistic work” includes:

every original production in the literary, scientific or artistic domain, whatever may be the mode or form of its expression, such as compilations, books, pamphlets and other writings, lectures, dramatic or dramatico-musical works, musical works, translations, illustrations, sketches and plastic works relative to geography, topography, architecture or science
[Emphasis added.]
[58] Section 2 defines a work of joint authorship as “a work produced by the collaboration of two or more authors in which the contribution of one author is not distinct from the contribution of the other author or authors”.

[59] Certain principles have been set out in the case law to decide whether a work was created by joint authors:

· a work will be considered to have been created jointly on the basis of the Act and the facts;

· the contribution of the coauthors need not be equivalent, but the contribution of each must be substantial;

· there must have been some collaboration between the coauthors in the pursuit of a common design;

· it is necessary to prove more than ideas and suggestions; 

· there is a line of case law that also considers whether or not the parties had a common intention to create a work of joint authorship to be relevant. 

[60] The evidence shows that ERT is not a work of joint authorship.

[61] There may have been discussions, suggestions, or the exchange of ideas between friends, but it was Germain who put the idea into practice;
 he programmed the first prototype of the game and all the subsequent modifications.

[62] On his own initiative, Seggie drew six cars, a background, and some accessories,
 but his contribution, which may be characterized as isolated, stopped there. In all, he spent approximately one hundred hours,
 while, for the majority of this period, also working full time for an employer.

[63] Seggie claims that the game was finalized at the time he sent his last drawing in mid-April. That is not the case. The game would never have been so successful without Germain’s hard work. Germain appreciated Seggie’s contribution. In fact, the game credits attribute the drawings to Seggie.

[64] That said, Germain’s contribution was clearly more significant than Seggie’s. In addition to the programming, he designed the tutorial, the menus, the icons, and the buttons, he came up with a monetization solution, and he entered into agreements for the composition of the music and to make the game available in the App Store and on other platforms, etc.
 Germain invested $20,000 and spent over 1,200 hours (compared to approximately 100 hours for Seggie), without pay, on a full-time basis between March and August, 2011, for designing, making, marketing, and launching the game.

[65] It is not a question of simply comparing the number of hours spent by each party, but also of assessing the significance of their contributions. Without Germain’s contribution, Seggie’s drawings would not constitute a video game. Conversely, without Seggie’s drawings, the video game could still have been launched; the artwork would certainly have been less developed if it had been done by Germain, but all the programming required to create the video game, for moving the cars forward, for the acrobatics, scoring, monetization, etc. came from Germain.

[66] Seggie claims to have continued to contribute to the work after sending his drawings in April, but the evidence shows the contrary. He tested the game, as did many other of Germain’s friends and family members, but that, in itself, does not create copyright in the game. In fact, in his first motion, Seggie stated that he had worked until the end of April 2011, and the tests took place after April. It was only in an amended version of his motion that he later claimed that his collaboration continued until the summer of 2011.

[67] There was never any intention to create a work of joint authorship. Starting in March 2011, Seggie congratulated Germain in terms that made no reference to a joint project: “Enjoy day 1 of your new venture.”
 At all times, Germain conducted himself as the sole mastermind behind the game. He accepted some of his friend Seggie’s suggestions and dismissed others. He made all the final decisions concerning the content of the work. 

[68] Seggie did not conduct himself like a coauthor. For example, if he thought of himself as a coauthor and expected a share of the profits, one would assume that he would have reacted to the idea that Roofdog was going to hire another illustrator or that he was offered a tablet in exchange for his services. That is not the case. To provide another example, he congratulated Germain in terms that an admirer of the game would use, not a co-creator.

[69] The Court is convinced that Seggie, in all good faith, was helping a friend start up his business and was not expecting anything in return.
 It was only when he realized that the game was exceptionally successful that he later changed his mind. In fact, as Seggie acknowledged at the hearing, had the game been a failure, he would not have offered to absorb half the loss.

[70] Finally, it is clearly not the case that “the contribution of one author [in ERT] is not distinct from the contribution of the other author or authors” within the meaning of the definition of “work of joint authorship”.

[71] Seggie cannot therefore claim 50% of the profits earned by Roofdog on the ERT game on the grounds that it is a work of joint authorship.

[72] As for the ERT2 game, Seggie erroneously alleges that the two games are similar.
 He cannot claim any right to share the profits made by Roofdog on this game, on which he in no way collaborated.

[73] Finally, Seggie has no right to any compensation for the value of the user base created by ERT’s success. In any event, no evidence was adduced as to the value of such data.

4.
COPYRIGHT ON THE DRAWINGS
[74] Seggie’s drawings were online from August 3 to October 11, 2011. A version modified by Denes was subsequently launched. 

[75] Germain acknowledges that the original designs were Seggie’s. He gave him credit for them on the game site from the beginning. Although he was not aware of section 3 of the Copyright Act before consulting an attorney, he now realizes that this right exists by the operation of the Act, independently of any contractual agreement.

[76] Germain claims, however, that Seggie assigned his copyright to him, or, in the alternative, that Seggie authorized him to use the drawings.

[77] The Copyright Act sets out what copyright entails. This right is infringed only if a person does something, without the consent of the owner of the copyright, that only the owner has the right to do: 

3. (1) For the purposes of this Act, copyright, in relation to a work, means the sole right to produce or reproduce the work or any substantial part thereof in any material form whatever, to perform the work or any substantial part thereof in public or, if the work is unpublished, to publish the work or any substantial part thereof, and includes the sole right:

…

(f)
in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by telecommunication,
...

13. (4)
The owner of the copyright in any work may assign the right, either wholly or partially, and either generally or subject to limitations relating to territory, medium or sector of the market or other limitations relating to the scope of the assignment, and either for the whole term of the copyright or for any other part thereof, and may grant any interest in the right by licence, but no assignment or grant is valid unless it is in writing signed by the owner of the right in respect of which the assignment or grant is made, or by the owner’s duly authorized agent.
...

27. (1) 
It is an infringement of copyright for any person to do, without the consent of the owner of the copyright, anything that by this Act only the owner of the copyright has the right to do.

...
 [Emphasis added.]
[78] The mere transfer of possession of a work is not the equivalent of an assignment of copyright.

[79]  The Act requires that an assignment be in writing. Roofdog and Germain would like the Court to draw inspiration from the judgment rendered by the Federal Court of Appeal in Tremblay v. Orio Canada Inc.,
 to find that there was an assignment. In that case, the Court of Appeal, on the basis of the particular facts of the matter, found that an assignment contained in a written document was binding on the assignor even though he had not signed the document.

[80] The circumstances here are different. The problem does not concern a signature. The Court finds that the emails and text messages sent by Seggie are equivalent to a signed document because the evidence shows that he is indeed the author of these messages. 

[81] But these messages make no reference to an assignment of copyright, not even implicitly. 

[82] The owner of a copyright can also authorize another person to use the work.
 Consent may be inferred from the conduct of the parties, but the burden of proof lies on the person who invokes such consent.
 Furthermore, consent given for free may be revoked at any time.

[83] The evidence shows that Seggie indeed authorized Roofdog and Germain to use his drawings. The written exchanges between the parties make this abundantly clear. Seggie volunteered to draw the cars, and he was kept informed of the game’s developments. He knew full well that the game was launched on the App Store on August 3. He did not ask Germain to remove the drawings. On the contrary, he congratulated his friend.

[84] There is perhaps some ambiguity as to whether Seggie expected compensation or not, but there is no doubt that he authorized his drawings to be put online.

[85] Throughout the period during which his drawings were online, i.e., between August and October, 2011, Seggie never asked that they be removed.

[86] What about the modified drawings prepared by Denes and put online in October 2011?  
[87] As already mentioned, the creative aspect is limited: a jeep remains a jeep and a Mini Cooper remains a Mini Cooper. Denes did not have access to Seggie’s computer files. The base colour remains the same but the workmanship of Denes’ car drawings is simpler than Seggie’s drawings. Denes’ drawings are similar to Seggie’s, but not identical. In fact, as Germain acknowledged, the idea was that they should be similar because some players had already paid to obtain these vehicles. The game was evolving, but they could not completely remove the initial elements. There was no intention to create disguised imitations that could be considered infringements: Seggie’s name appears beside Denes’ in the credits. Since Seggie no longer wanted to contribute to the developments of the game, Roofdog had to retain the services of another illustrator.

[88] While there are some similarities with respect to the cars, the same cannot be said for the mountain in the background and the accessories, which are either different or present no original nature (the gas can, for example).

[89] Furthermore, Seggie’s drawings, as modified by Denes, represent a small part of all the illustrations in the most recent version launched in 2012. The current game has evolved substantially.

[90] It was only on March 28, 2012, that Seggie asked that they stop infringing his copyright. Neither in his demand letter nor in his legal proceedings does Seggie ask that his drawings be removed. He asks that his name appear in the credits as coauthor and wants to be involved as such in future decisions. The Court has already decided, however, that there is no work of joint authorship.

[91] While the Court finds that Seggie authorized the use of his drawings, an uncertainty remained as to whether he would one day receive compensation for such use. In April 2011, Seggie wrote that he agreed not to be paid for the moment.
 This written statement could mean that he was willing to wait for the game to be launched or for money to start coming in before claiming anything. 

[92] The evidence shows that the subsequent illustrators for ERT and ERT2 were paid only a few thousand dollars for their work, which, however, was more significant in terms of quantity than Seggie’s (approximately $2,500 for Denes and $5,500 for the ERT2 illustrator).

[93] Furthermore, it is inappropriate to compare Seggie’s work to that of the musician, who negotiated a contractual agreement, who was already popular at the time he composed the game music, and who signed an assignment of his rights.

[94] On February 17, 2012, Germain offered Seggie $10,000. Comparing this to the amounts paid to the other illustrators, who created even more drawings than Seggie, the Court finds that this amount represents fair compensation for the use of the drawings at issue. Furthermore, only Roofdog is liable for this amount because it was the company that put the game online, published the work, and reaped the profits.

[95] The Court does not award interest on the payment of this amount before the date of this judgment, or any costs,
 since Germain offered Seggie adequate compensation even before the start of these proceedings. In fact, that should have allowed the parties to avoid any legal proceedings.

5.
THE counterclaim

5.1
defamation

[96] Seggie made defamatory statements about Germain to mutual acquaintances and in his demand letter of March 28, 2012, in particular by accusing Germain of bad faith, abuse, and fraud. He was informed of this in the response to the demand letter.
 Germain was hurt by these statements, which caused him problems with certain friends.

[97] Seggie continued to make false, malicious, and exaggerated remarks in his legal proceedings.

[98] In paragraph 2 of his amended motion, Seggie alleges that Germain and Roofdog “blatantly, voluntarily and abusively infringed his copyright”. Title IV refers to an “unjustified, illegal and abusive refusal” to acknowledge him as coauthor. At paragraph 37, Seggie states that Germain tried to take advantage of the situation and abused his trust. At paragraph 40, he alleges that Germain is in bad faith. At paragraph 44, Seggie even refers to fraud. There is no evidence to support these allegations. These harsh and completely unjustified terms were withdrawn only at the last minute, at the Court’s suggestion. But the damage was already done. 

[99] Seggie alleges that at the meeting held in March, it was clearly established that all the profits would be shared equally.
 Only at the trial did he finally acknowledge that there was never any profit-sharing agreement.

[100] In addition, in his proceeding, Seggie claims to have developed the monetization concept for the game.
 That statement is false. 

[101] It is also alleged in the proceedings that at a certain point, Roofdog removed Seggie’s name as illustrator.
 That is not the case. This allegation is false. 

[102] Seggie claimed damages for a supposed infringement of copyright in ERT2 for the first time in his amended declaration. Since he never participated in any stage of the development of this game whatsoever, it was obvious that this claim would be dismissed. He nevertheless maintained it until the end of trial. The same is true with respect to his claim for $100,000 for the value of the data base even though there is no evidence to support this amount.

[103] Seggie also claimed exemplary damages and the reimbursement of his extrajudicial professional fees despite the fact that Germain had been trying since the beginning to compensate him for his drawings. 

[104] Such conduct is faulty and unacceptable. Many of his allegations are not only false, but were also written in a malicious manner or with a degree of recklessness equivalent to malice. There was no valid reason to present such a picture of the dispute between the parties.

[105] Germain did everything he could to get Seggie to come work with him. Seggie is the sole author of his current situation. He had no reason to use such language, either verbally to friends or in his demand letter and proceedings.

[106] Seggie caused injury to Germain’s reputation. The Court awards Germain $15,000 for injury to his reputation, $2,000 in moral damages and, since the injury was intentional, $5,000 in punitive damage.
 Interest will be calculated as of the demand letter dated April 5, 2012, for the injury to reputation and moral damages, but from the date of this judgment for the punitive damages.

[107] As for Roofdog, the counterclaim is dismissed as there is no evidence of any specific prejudice, for example, that Roofdog lost income as a result of injury to its reputation.

5.2
abuse of process
[108] Roofdog and Germain claim $59,237 in extrajudicial professional fees.

[109] As stated by the Court of Appeal in Viel v. Entreprises immobilières du terroir ltée,
 abuse of the right to bring legal proceedings is a fault committed on the occasion of a legal action. 

[110] The Court should not automatically find that there has been abuse simply because the theory put forward by one of the parties is weak without being abusive.
 

6.
Costs
[111] Article 477 C.C.P. provides that the losing party pays costs unless the Court orders otherwise.
[112] The Court is of the view that no costs should be awarded to Seggie considering that Roofdog had already offered to compensate him adequately on several occasions, even before the institution of legal proceedings.

FOR THESE REASONS, THE COURT:
ON THE MAIN ACTION:
[113] GRANTS the motion in part;
[114] ORDERS Roofdog to pay Seggie $10,000, with interest and additional indemnity as of the date of this judgment;

[115] WITHOUT COSTS;
ON THE COUNTERCLAIM:
[116] ALLOWS the counterclaim in part;
[117] ORDERS Seggie to pay Germain $17,000 in damages, with legal interest and additional indemnity as of April 5, 2012;

[118] ORDERS Seggie to pay Germain $5,000 in punitive damages, with interest and additional indemnity as of the date of this judgment;
[119] WITH COSTS.
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