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[1] Stéphane Robitaille is to be sentenced on the following charges:
[translation]
File: 460-01-028577-140

On or about July 3, 2014, at Waterloo, District of Bedford, did have in his possession cannabis (marijuana), thereby committing the offence punishable by summary conviction under subsections 4(1) and (5) of the Controlled Drugs and Substances Act.

On or about July 3, 2014, at Waterloo, District of Bedford, did have in his possession methylenedioxypyrovalerone (MDPV), thereby committing the offence punishable by summary conviction under subsection 4(1) and paragraph 4(3)(b) of the Controlled Drugs and Substances Act.

File: 460-01-029712-159

On or about March 6, 2015, at Waterloo, District of Bedford, did break and enter a place other than a dwelling-house located at the Waterloo ecocentre at 6550 Foster Street, and did there commit an indictable offence, namely: theft, thereby committing the indictable offence under paragraphs 348(1)(b) and (e) of the Criminal Code. 
On or about March 15, 2015, at Waterloo, District of Bedford, did break and enter a place other than a dwelling-house located at the Waterloo ecocentre at 6550 Foster Street, and did there commit an indictable offence, namely: theft, thereby committing an indictable offence under paragraphs 348(1)(b) and (e) of the Criminal Code.
On or about May 1, 2015, at Waterloo, District of Bedford, did break and enter a place other than a dwelling-house located at the Waterloo ecocentre at 6550 Foster Street, and did there commit an indictable offence, namely: theft, thereby committing an indictable offence under paragraphs 348(1)(b) and (e) of the Criminal Code.
File: 460-01-029714-155

On or about May 14, 2015, at Waterloo, District of Bedford, did have in his possession methamphetamines, thereby committing the indictable offence set out under subsection 4(1) and paragraph 4(3)(a) of the Controlled Drugs and Substances Act.

File: 460-01-029913-153 (seq. 002/002)

On or about September 4, 2015, in the District de Bedford, did knowingly utter a threat to cause death or bodily harm to Marc Chouinard and his family, thereby committing the indictable offence set out under paragraphs 264.1(1)(a) and (2)(a) of the Criminal Code.

File: 460-01-030296-150

1.
On or about September 4, 2015, at Granby, District of Bedford, did have in his possession methamphetamines (schedule I), thereby committing an indictable offence under subsection 4(1) and paragraph 4(3)(a) of the Controlled Drugs and Substances Act.

[2] The facts underlying these offences are as follows. In file 460-01-028577-140, the accused was under police surveillance as they suspected that he was involved in drug trafficking because of the number of comings and goings at his home. Ultimately, a search conducted connected him to less than one gram of marijuana and a small quantity of MDPV powder.  

[3] In file 460-01-029712-159, Stéphane Robitaille pleaded guilty to three counts of breaking and entering into the Waterloo ecocentre, where, on three occasions, he and his accomplice, Vicky Potvin, stole mainly computers destined for recycling. Damages were caused on each of these occasions, for example, the padlocks were cut.

[4] During a search of his home where some of the stolen objects were discovered, ninety-three methamphetamine pills were also found. The accused stated that he had these for his personal consumption. These are the facts underlying the charge in file 460-01-029714-155.

[5] Finally, in file 460-01-029913-153, the accused pleaded guilty to having uttered threats to cause the death of one of his neighbours. At the time of his arrest, forty-nine methamphetamine pills were found in his possession, resulting in the charge in file 460-01-030296-150.

[6] A pre-sentence report was prepared, which described the accused in rather unflattering terms. Ultimately, he appears to be a totally inactive person in terms of employment, and his life, up to now, seems to have been based on hedonism.

[7] He has no structured training, has never held a job for any length of time, and has been a regular consumer of psychotropics. He has prior convictions going back to 2002 in connection with acquisitive offences, drugs, and failing to comply with the legal conditions imposed on him.

[8] It also appears that for the past few years, he has been living with Vicky Potvin, a drug addict, with whom, incidentally, he committed most of the offences with which he is currently charged.

[9] Concurrent to the time of his last arrest, Stéphane Robitaille suggested, and apparently the Crown agreed, that he be released to undergo treatment at l'Envolée in Shefford, a drug rehabilitation centre accredited by the Quebec government.

[10] His counsel stated that in all the files currently before me, Stéphane Robitaille spent a total of six days in preventive custody (September 4 to 10, 2015), to count for nine days, and stayed at l'Envolée from September 10, 2015, to April 22, 2016, a period of approximately seven-and-a-half months.

[11] Towards the end of the treatment, the accused was granted twenty-four days of supervised outings to facilitate his reintegration into society. These days must be subtracted from the period that counsel for the accused wants to consider as “preventive custody”. I shall return to this point.
[12] Regarding submissions on sentencing, the accused testified, as did his mother, with whom he has been living since treatment ended. Essentially, these witnesses stated that the accused now abstains from all drugs, that he hardly leaves the house, except to go fishing, that he has not been in touch with Vicky Potvin for two months, and that he plans to look for work soon (he has apparently submitted an application to work at the Brome Lake Ducks farm). 

[13] Otherwise, I note that the accused has not yet attended any self-help group meetings for recovering drug addicts and that he may want to move to Granby, possibly to meet new people.

[14] I will refrain from repeating at length the criteria applicable to sentencing and from providing a full analysis of the accused’s situation since both counsel for the prosecution and the defence agree that the appropriate sentence is approximately six months’ imprisonment and that such sentence would be fit, with two years’ probation.

[15] The defence does not contest this term, going so far as to suggest a longer sentence of seven months or more.

[16] Opinions differ, however, on the possibility of subtracting the period of time during which the accused was in inpatient treatment at l'Envolée from the sentence, as suggested by the defence.  

[17] Obviously, by subtracting the length of his stay at the rehabilitation centre, increased by 50%, as the defence suggests, there would be no sentence left to serve.

[18] This was the position of my colleague, Marco Labrie, J.C.Q., in R. v. Brunet-Ducharme, rendered on May 1, 2015. According to counsel for the defence, my colleague clearly concluded that each day spent in a treatment program should count for one-and-a-half days toward any sentence to be served. 

[19] He specifically cites the following excerpts from this decision:

[translation]


[19]
The Criminal Code provides that to determine the sentence that should be imposed, the Court may take into account any period spent in custody between the accused’s arrest and his or her sentencing. Parliament chose the words “time spent in custody” and not [translation] "time spent in detention". The words chosen are clearly broader in scope than detention in prison, allowing the Court to grant credit for time the accused has spent in custody, without necessarily being a period of detention in prison.

…

[59]
In the vast majority of reported cases, the credit granted does not exceed one day for each day spent in custodial treatment. It should be noted, however, that almost all of these judgments were rendered before the Supreme Court of Canada’s judgment in Summers.


[60]
As discussed above, that judgment established that for the purpose of granting credit, the loss suffered in terms of eligibility for early release is usually sufficient to justify granting a credit at a rate of one-and-a-half days for each day spent in custody. In the present case, considering that the accused has made a convincing demonstration of rehabilitation and that he successfully completed a lengthy treatment leading to this rehabilitation, combined with the fact that he respected all the strict conditions of his release for almost eighteen months before sentencing, the Court is convinced that there is nothing to suggest that the accused has behaved badly, such that it is highly probable that he would have benefitted from a sentence reduction.
[20] It appears that the Supreme Court of Canada’s judgment in Summers
 may be particularly relevant in shedding new light on the issue.

[21] With respect for the contrary opinion, I do not think so.

[22] Summers did not concern a situation where an accused was in treatment or was subject to strict conditions of release. He was detained in prison. The Supreme Court of Canada framed the dispute in the following way:

 [1]   When an accused person is not granted bail, and must be remanded in jail awaiting trial, the Criminal Code, R.S.C. 1985, c. C-46 , allows time served to be credited towards a resulting sentence of imprisonment.  A day in jail should count as a day in jail.
(Emphasis added.)

[23] Other comments of the Court reinforce my belief that the situation contemplated there concerned only time spent in jail.

[23]   First, the quantitative rationale for the practice of granting enhanced credit is to ensure that the offender does not spend more time behind bars than if he had been released on bail. 

…
[28]   The second rationale for enhanced credit is qualitative in nature. Remand detention centres tend not to provide the educational, retraining or rehabilitation programs that are generally available when serving a sentence in corrections facilities. Consequently, time in pre-trial detention is often more onerous than post-sentence incarceration. As Cronk J.A. noted in this case, overcrowding, inmate turnover, labour disputes and other factors also tend to make pre-sentence detention more onerous.  

…

[31]   For example, when an accused was detained in a remand institution with full access to educational and rehabilitation programs, credit at a ratio of less than 2:1 was sometimes appropriate (although some enhanced credit was still generally appropriate to account for the quantitative rationale). Similarly, when extended pre-sentence detention could be attributed to bad conduct on the part of the accused (such as breaching bail conditions), that militated against enhanced credit (Rezaie). By contrast, when an offender was subjected to particularly harsh conditions, rates as high as 3:1 or (rarely) 4:1 were sometimes applied.  

[24] It is true, however, that there are decisions where time spent in treatment or under restrictive conditions was taken into consideration.

[25] Once again, and with all due respect, it appears to me that the most recent, clear and convincing authority is the Court of Appeal for Ontario’s judgment in R. v. Walsh.
 In that case, the Court stated:

[10]         Based on R. v. Downes (2006), 2006 CanLII 3957 (ON CA), 79 O.R. (3d) 321, it may be appropriate in some circumstances to give credit for the impact of pre-sentence release conditions. However, this court has repeatedly made clear that such credit is not automatic and that bail conditions are not equivalent to pre-trial custody. Specifically, this court held in R. v. Rice, [2004] O.J. No. 5197 (C.A.), that residence in a rehabilitative facility prior to sentencing should not automatically be equated with incarceration for the purposes of calculating credit for pre-trial custody. Further, in R. v. Fobister, 2010 ONCA 7, this court rejected a trial judge’s decision to grant 1 to 1 credit for time spent in a treatment centre, noting that the case law “does not support credit at this level.” Having regard to this error in principle we must therefore assess the overall fitness of the sentence. 

[26] That decision remains relevant and has been applied by both the Court of Appeal for Ontario
 and the Court of Appeal for Saskatchewan.

[27] I also note that often, in the cases where a significant credit was granted, the accused was facing a long minimum prison sentence and was [translation] “fully rehabilitated”.

[28] Otherwise, the case law cited above generally supports the proposition that the time credited, if any, is left up to the judge’s discretion. I do not believe that a credit of one day per day spent in a rehabilitation centre is appropriate in this case.
 Such credit seems quite excessive.
[29] Rather, I am of the view that a total of one month should be credited for this time.

[30] I note that although the therapy apparently ended successfully, it did not start off that way. For example, the accused failed a drug test and was reported to have attempted to bring drugs into the treatment facility, requiring him to start the therapy anew. The accused denies that this information was true, but he was nevertheless required to restart the therapy.

[31] I also note that the last report prepared by l'Envolée indicated that Stéphane Robitaille had stated that he needed to participate in Narcotics Anonymous or Alcoholics Anonymous
 meetings, which he has not done. It does not really seem like he is about to do so, nor does he show great motivation. He was also supposed to return to school, but he has not set about doing anything about it. In addition, he was supposed to do some activities with his spouse’s children, but this has not happened.

[32] In short, the results of the therapy appear rather mixed. His recovery upon leaving the rehabilitation centre is questionable, and his progress, if any, is extremely fragile.

[33] His current sobriety is certainly positive, and we can only hope that it will be maintained. 

[34] In view of the foregoing, the agreement on the fit sentence, and the impossibility of granting a greater credit to the accused; in view of the nine days to be credited during which he was in a situation equivalent to incarceration and the month to be credited for the treatment; in view of the fit sentence of six months; accordingly, as of this date, the accused is sentenced on each count, in each file, to six months’ imprisonment, less one month and nine days, i.e., four months, two weeks and five days, as of this day.

[35] Upon his release from prison, he shall be subject to two years’ probation on the conditions set out in the order.

[36] The charges prosecuted summarily shall be exempt from court costs. The victim surcharge applies.
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